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IN THE SUPREME COURT OF THE STATE OF IDAHO

GRANT LEE, JASON LEE, and SCOTT
MCNAB,

Supreme Court Case No. 43554

Plaintiffs-Respondents,
vs.

JEREMY LITSTER, and JESSICA
LITSTER, husband and wife,
Defendants-Appellants.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE SAMUEL A.HOAGLAND

JAMES E. DORMAN

STEPHEN W. BEANE

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

I

BOISE, IDAHO

000001

Date: 2/3/2016

Fourth Judicial District Court - Ada County

Time: 01:18 PM

ROA Report

Page 1 of 6

User: TCWEGEKE

Case: CV-OC-2014-13989 Current Judge: Samuel A. Hoagland
Grant Lee, etal. vs. Jeremy Litster, etal.

Grant Lee, Jason Lee, Scott McNab vs. Jeremy Litster, Jessica Litster
Date

Code

User

7/18/2014

NCOC

CCMARTJD

New Case Filed - Other Claims

Mike Wetherell

COMP

CCMARTJD

Complaint Filed

Mike Wetherell

SMFI

CCMARTJD

Summons Filed

Mike Wetherell

8/19/2014

ANSW

CCMARTJD

Answer
Litster)

8/26/2014

NOTS

CCRADTER

Notice Of Service

Mike Wetherell

9/22/2014

NOSV

CCMURPST

Notice Of Service

Mike Wetherell

10/8/2014

NOTS

TCLAFFSD

Notice Of Service

Mike Wetherell

10/29/2014

NOTS

CCMCLAPM

Notice Of Service

Mike Wetherell

11/3/2014

HRSC

DCOATMAD

Hearing Scheduled (Scheduling Conference
11/25/2014 01 :45 PM)

Mike Wetherell

DCOATMAD

Notice of Scheduling Conference and Motion
Practice

Mike Wetherell

MOTN

CCTHIEKJ

Motion to Compel and Determine Sufficiency of
Answers to Interrogatories, Responses to
Request s for Admissions and Responses to
Requests for Production of Documents

Mike Wetherell

AFFD

CCTHIEKJ

Affidavit Relating to Motion to Compel

Mike Wetherell

MEMO

CCTHIEKJ

Memorandum in Support of Motion to Compel
and Determine Sufficiency of Answers to
Interrogatories, Responses to Requests for
Admissions and Responses to Requests for
Production of Documents

Mike Wetherell

NOHG

CCTHIEKJ

Notice Of Hearing (11.25.14@ 1:45 pm)

Mike Wetherell

11/12/2014

NOTS

TCLAFFSD

Notice Of Service Of Discovery Documents

Mike Wetherell

11/18/2014

OBJT

CCMARTJD

Objection and Response to Plaintiffs Motion to
Compel and Determine Suffieciency of Answers

Mike Wetherell

NOTS

CCMARTJD

Notice Of Service

Mike Wetherell

NOTS

CCVIDASL

(2) Notice Of Service

Mike Wetherell

DCHH

DCOATMAD

Hearing result for Scheduling Conference
scheduled on 11/25/2014 01 :45 PM: District
Court Hearing Held
Court Reporter: N Julson
Number of Transcript Pages for this hearing
estimated: 25

Mike Wetherell

STIP

DCOATMAD

Stipulation for Scheduling and Planning

Mike Wetherell

HRSC

DCOATMAD

Hearing Scheduled (Jury Trial 09/21/2015 09:00 Mike Wetherell
AM) 2 days

11/28/2014

HRSC

DCOATMAD

Hearing Scheduled (Pretrial Conference
08/07/2015 03:30 PM)

Mike Wetherell

12/23/2014

NOSV

CCBARRSA

Notice Of Service

Mike Wetherell

12/30/2014

CHRT

TCBARNAR

Changed Assigned Judge: Retired (batch
process)

11/6/2014

11/25/2014

1/7/2015

CCZUBEDK

Judge

(Dorman for Jeremy Litster and Jessica Mike Wetherell

Notice of Reassignment
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Date

Code

User

1/9/2015

MOTN
HRSC

CCSCOTDL
TCHARDSL

1/21/2015

MOTN

CCRADTER

Motion in Opposition to Strike Affirmative
Defenses

Samuel A. Hoagland
Samuel A. Hoagland

Notice Of Service

Samuel A. Hoagland

Notice Of Service

Samuel A. Hoagland

(3) Notice Of Service

Samuel A. Hoagland

1/28/2015

DCHH

CCRADTER
CCSCOTDL
CCSCOTDL
TCMEREKV
TCHARDSL

(2) Notice Of Service

1/22/2015

NOTS
NOTS
NOTS
NOTS

2/10/2015

ORDR
CESV
NOTS
MOTN
MEMO

TCHARDSL
TCHARDSL
CCHOLDKJ
CCMYERHK
CCMYERHK

Order Striking Affirmative Defenses

Samuel A. Hoagland

Certificate Of Service

Samuel A. Hoagland

(3)Notice Of Service

Samuel A. Hoagland

Motion For Summary Judgment

Samuel A. Hoagland

Memorandum Brief In Support Of Motion For
Summary Judgment

Samuel A. Hoagland

AFFD

Affidavit Of Scott McNab

Samuel A. Hoagland

Affidavit Of Richard Lee

Samuel A. Hoagland

Affidavit Of Jason Lee

Samuel A. Hoagland

Concise Statement Of Material Facts

Samuel A. Hoagland

Notice Of Hearing

Samuel A. Hoagland

HRSC

CCMYERHK
CCMYERHK
CCMYERHK
CCMYERHK
CCMYERHK
CCMYERHK

Hearing Scheduled (Hearing Scheduled
05/18/2015 03:00 PM) Motion For Summary
Judgment

Samuel A. Hoagland

NOTD
NOTC

CCGARCOS
CCGRANTR

(2) Notice Of Taking Deposition

Samuel A. Hoagland

Notice of Taking Deposition Duces Tecum of
Grant Lee

Samuel A. Hoagland

OBJE

TCMEREKV

Defendant's Objection To Plaintiffs' Motion For
Summary Judgment And Motion For
Continuance

Samuel A. Hoagland

AFFD

TCMEREKV

Affidavit Of James E. Dorman In Support Of
Defendant's Objection To Plaintiffs' Motion For
Summary Judgment And Motion For
Continuance

Samuel A. Hoagland

5/11/2015

NOTO

CCHOLDKJ

Notice Vacating the Taking of Deposition Duces
Tecum of Scott Mcnab

Samuel A. Hoagland

5/14/2015

NOAP

CCMYERHK

Notice Of Appearance (Layman for Jerem and
Jessica Litster)

Samuel A. Hoagland

1/13/2015

2/25/2015
4/7/2015

AFFD
AFFD

MISC
4/8/2015

4/30/2015

5/4/2015

NOTH

Judge
Motion to Strike Affirmative Defenses

Samuel A. Hoagland

Hearing Scheduled (Motion 01/28/2015 03:00

Samuel A. Hoagland

PM)

Hearing result for Motion scheduled on
Samuel A. Hoagland
01/28/2015 03:00 PM: District Court Hearing Hel<
Court Reporter: N. Julson
Number of Transcript Pages for this hearing
estimated: less than 100
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Date

Code

User

5/14/2015

NOTO

CCMYERHK

Amended Notice Of Taking Deposition Duces
Tecum Of Scott McNab

Samuel A. Hoagland

5/15/2015

NOTS

TCMEREKV

Notice Of Service

Samuel A. Hoagland

5/18/2015

DCHH

TCHARDSL

Hearing result for Hearing Scheduled scheduled Samuel A. Hoagland
on 05/18/2015 03:00 PM: District Court Hearing
Held
Court Reporter: N. Julson
Number of Transcript Pages for this hearing
estimated: less than 100

HRSC

TCHARDSL

Hearing Scheduled (Motion for Summary
Judgment 06/24/2015 03:30 PM)

Samuel A. Hoagland

AMEN

CCSNELNJ

Amended Notice of Taking Deposition Duces
Tecum of Scott Mcnab

Samuel A. Hoagland

NOTC

CCSNELNJ

Notice of Taking Deposition Duces Tecum of
Scott Lee

Samuel A. Hoagland

6/2/2015

RSPS

CCMARTJD

Response to Defendants Subpoena Directed to
ldho Dept of Finance

Samuel A. Hoagland

6/5/2015

ORDR

TCHARDSL

Order on Defendant's Motion for Continuance
Under Rule 56(f)

Samuel A. Hoagland

6/10/2015

MOTN

CCVIDASL

Samuel A. Hoagland

AFFD

CCVIDASL

Motion and Memorandum in Support of
Defendants Opposition and Answer to Plaintiffs
Motion for Summary Judgment
Affidavit of Benjamin Layman

AFFD

CCVIDASL

Affidavit of Jeremy Litster

Samuel A. Hoagland

REPL

CCMYERHK

Reply Memorandum In Support Of Plaintiffs'
Motion For Summary Judgment

Samuel A. Hoagland

AFFD

CCMYERHK

Affidavit Of Grant Lee

Samuel A. Hoagland

6/24/2015

DCHH

TCHARDSL

Hearing result for Motion for Summary Judgment Samuel A. Hoagland
scheduled on 06/24/2015 03:30 PM: District
Court Hearing Held
Court Reporter: N. Julson
Number of Transcript Pages for this hearing
estimated: less than 100

7/16/2015

AFFD

CCGRANTR

Affidavit of Grant Lee Regarding Letter Submitted Samuel A. Hoagland
by Opposing Counsel Dated 1.23.13

7/24/2015

MEMO

TCHARDSL

Memorandum Decision and Order

Samuel A. Hoagland

JDMT

TCHARDSL

Judgment

Samuel A. Hoagland

MFCG
AFAD ,

CCBARRSA
CCBARRSA

Motion For Continuing Garnishment

Samuel A. Hoagland

Affidavit Of Amount Due

Samuel A. Hoagland

CDIS

TCHARDSL

Samuel A. Hoagland

HRVC

TCHARDSL

Civil Disposition entered for: Litster, Jeremy,
Defendant; Litster, Jessica, Defendant; Lee,
Grant, Plaintiff; Lee, Jason, Plaintiff; McNab,
Scott, Plaintiff. Filing date: 7/31/2015
Hearing result for Pretrial Conference scheduled
on 08/07/2015 03:30 PM: Hearing Vacated

5/22/2015

6/17/2015

7/30/2015
7/31/2015

Judge

Samuel A. Hoagland

Samuel A. Hoagland

000004

Date: 2/3/2016

Fourth Judicial District Court - Ada County

Time: 01:18 PM

ROA Report

Page 4 of 6

User: TCWEGEKE

Case: CV-OC-2014-13989 Current Judge: Samuel A Hoagland
Grant Lee, etal. vs. Jeremy Litster, etal.

Grant Lee, Jason Lee, Scott McNab vs. Jeremy Litster, Jessica Litster
Date

Code

User

7/31/2015

HRVC

TCHARDSL

Hearing result for Jury Trial scheduled on
Samuel A Hoagland
09/21/2015 09:00 AM: Hearing Vacated 2 days

STAT

TCHARDSL

STATUS CHANGED: closed

Samuel A Hoagland

ORCG

CCMASTLW

Order Allowing Continuing Garnishment

Samuel A Hoagland

EXAC

CCMASTLW

Execution Issued - Ada Co.

Samuel A Hoagland

AMEN

TCHOLLJM

Motion To Reconsider And Amended Final
Judgment

Samuel A Hoagland

AFFD

CCVIDASL

Affidavit of Reasonable Attorney Fees

Samuel A Hoagland

MEMC

CCVIDASL

Memorandum Of Costs

Samuel A Hoagland

HRSC

TCHARDSL

Hearing Scheduled (Motion 08/28/2015 01 :30
PM)

Samuel A Hoagland

STAT

TCHARDSL

STATUS CHANGED: Closed pending clerk
action

Samuel A Hoagland

NOTC

TCHARDSL

Notice of Hearing (8/28/2015 @ 1:30 pm)

Samuel A Hoagland

8/19/2015

HRVC

TCHARDSL

Hearing result for Motion scheduled on
08/28/2015 01 :30 PM: Hearing Vacated

Samuel A Hoagland

8/24/2015

ORDR

TCHARDSL

Order to Amend Judgement

Samuel A Hoagland

AMEN

TCHARDSL

Amended Judgment (G. Lee $13,497.79, J. Lee
$10,731.96, S. McNab $33,441.46)

Samuel A Hoagland

CDIS

TCHARDSL

Civil Disposition entered for: Litster, Jeremy,
Defendant; Litster, Jessica, Defendant; Lee,
Grant, Plaintiff; Lee, Jason, Plaintiff; McNab,
Scott, Plaintiff. Filing date: 8/24/2015

Samuel A Hoagland

STAT

TCHARDSL

STATUS CHANGED: Closed

Samuel A Hoagland

9/1/2015

SRWW

TCMEREKV

Sheriffs Return On Writ & Writ

Samuel A Hoagland

9/4/2015

NOTA

CCGRANTR

NOTICE OF APPEAL

Samuel A Hoagland

9/11/2015

MOAF

CCMYERHK

Motion & Affidavit In SUpport of Order for Debtor Samuel A Hoagland
Examination

AFAD

CCMYERHK

Affidavit Of Amount Due

MEMO

TCHARDSL

Memorandum Decision and Order Re: Costs and Samuel A Hoagland
Attorney Fees

JDMT

TCHARDSL

2nd Amended Judgment (G. Lee: $13,497.79; J.
Lee $10,731.96; S. McNab $33,441.46; Attorney
Fees: 20,801.00)

Samuel A Hoagland

CDIS

TCHARDSL

Civil Disposition entered for: Litster, Jeremy,
Defendant; Litster, Jessica, Defendant; Lee,
Grant, Plaintiff; Lee, Jason, Plaintiff; McNab,
Scott, Plaintiff. Filing date: 9/16/2015

Samuel A Hoagland

HRSC

TCHARDSL

Hearing Scheduled (Debtors Examination
10/09/2015 09:30 AM)

Samuel A Hoagland

STAT

TCHARDSL

STATUS CHANGED: Closed pending clerk
action

Samuel A Hoagland

ORDR

TCHARDSL

Order for Debtor's Examination

Samuel A Hoagland
000005

8/7/2015

8/10/2015
8/17/2015

9/16/2015

9/29/2015

Judge

Samuel A Hoagland
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Date

Code

User

9/30/2015'

EXAC

TCLAFFSD

Execution Issued - Ada Co.

Samuel A. Hoagland

10/8/2015

MOTN

CCGARCOS

Motion to Continue Debtors Examination

Samuel A. Hoagland

AFFD

CCGARCOS

Affidavit of Jessica Litster

Samuel A. Hoagland

ORDR

TCHARDSL

Order to Appear for Continued Debtor
Examination

Samuel A. Hoagland

CERT

TCHARDSL

Certificate Of Service

Samuel A. Hoagland

HRHD

TCHARDSL

ORDR

TCHARDSL

Hearing result for Debtors Examination scheduled Samuel A. Hoagland
on 10/09/2015 09:30 AM: Hearing Held
Order of Reference
Samuel A. Hoagland

AFFD

TCHARDSL

Affidavit of Service (10/2/15)

Samuel A. Hoagland

10/13/2015

HRSC

TCHARDSL

Hearing Scheduled (Debtors Examination
10/23/2015 09:00 AM)

Samuel A. Hoagland

10/23/2015

ORDR

TCHARDSL

Order of Reference

Samuel A. Hoagland

MOTN

CCBARRSA

Motion to Continue Debtors Examination

Samuel A. Hoagland

AFFD

CCBARRSA

Affidavit of Jessica Litster

Samuel A. Hoagland

NOAP

CCMYERHK

Notice Of Appearance (Kaufman for Defendants) Samuel A. Hoagland

MOTN

CCSNELNJ

Motion and Affadavit for Civil Contempt

Samuel A. Hoagland

AFOS

TCHEISLA

Affidavit Of Service - Non-Service

Samuel A. Hoagland

10/29/2015

DCHH

TCHARDSL

Hearing result for Debtors Examination scheduled Samuel A. Hoagland
on 10/23/2015 09:00 AM: District Court Hearing
Held
Court Reporter: Christy Olesek
Number of Transcript Pages for this hearing
estimated: less than 100

11/2/2015

NOTC

TCHARDSL

Notice to Appear

Samuel A. Hoagland

HRSC

TCHARDSL

Hearing Scheduled (Debtors Examination
12/04/2015 09:00 AM) Contempt Hearing

Samuel A. Hoagland

GERS

TCHARDSL

Certificate Of Service

Samuel A. Hoagland

12/4/2015

DCHH

TCHARDSL

Hearing result for Debtors Examination scheduled Samuel A. Hoagland
on 12/04/2015 09:00 AM: District Court Hearing
Held
Court Reporter: Christy Olesek
Number of Transcript Pages for this hearing
estimated: less than 100

12/10/2015

MISC

CCMYERHK

Exception to Garnishee's Response to
Continuous Wage Garnishment

Samuel A. Hoagland

NOTH

CCMYERHK

Notice Of Hearing

Samuel A. Hoagland

HRSC

CCMYERHK

MOWI

CCLOWEAD

AFFD

CCLOWEAD

Hearing Scheduled (Hearing Scheduled
Samuel A. Hoagland
12/18/2015 01 :00 PM) Exception to Garnishee's
Response to Continous Wage Garnishment
Samuel A. Hoagland
Motion to Withdraw as Attorney of Record
(Kaufman for Defendants)
Affidavit of Jeffrey P. Kaufman in Support of
Samuel A. Hoagland
000006
Motion to Withdraw as Attorney of Record

10/9/2015

10/27/2015

12/15/2015

Judge
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Grant Lee, Jason Lee, Scott McNab vs. Jeremy Litster, Jessica Litster
Date

Code

User

12/17/2015

MOTN·

CCLOWEAD

Defendant's Motion to Deny Plaintiffs Exception
to Garnishee's Response to Continuous Wage
Garnishment and Memorandum in Support

12/18/2015

DCHH

TCHARDSL

Hearing result for Hearing Scheduled scheduled Samuel A. Hoagland
on 12/18/2015 01:00 PM: District Court Hearing
Held
Court Reporter: Christy Olesek
Number of Transcript Pages for this hearing
estimated: less than 100

HRSC

TCHARDSL

Hearing Scheduled (Court Trial 01/08/2016
11 :00 AM) Evidentiary hearing

NOTC

TCHARDSL

Notice of Withdrawal of Motion for Civil Contempt Samuel A. Hoagland

NOTC'

TCHARDSL

Notice of Substitution of Counsel

Samuel A. Hoagland

AFFD

TCHARDSL

Affidavit of Laurie Litster Frost

Samuel A. Hoagland

12/22/2015

NOAP

CCWRIGRM

Notice Of Appearance (Seth H Diviney, atty for
Defendants Jeremy Litster, Jessica Roberts and
Litster Frost Injury Lawyers)

Samuel A. Hoagland

12/30/2015

MOTN

CCBARRSA

Motion for Second Writ of Execution

Samuel A. Hoagland

1/4/2016

MOTN

TCLAFFSD

Samuel A. Hoagland

1/6/2016

EXHI

CCZUBEDK

Motion In Opposition To Second Writ of
Execution
Plaintiffs Exhibit List

MEMO

CCZUBEDK

Memorandum Re Garnishment

Samuel A. Hoagland

MOTN

CCMARTJD

Motion in Opposition to Second Writ of Execution Samuel A. Hoagland

AMEN

CCMARTJD

Amended Affidavit of Jeffrey Kaufman in Support Samuel A. Hoagland
of Motion to Withdraw as Attorney of Record

STIP

CCMARTJD

Stipulation for Substitution of Counsel (Diviney for Samuel A. Hoagland
Defendants)

1/7/2016

MISC

CCATKIFT

Defendant's Exhibit List

1/8/2016

DCHH

TCHARDSL

1/29/2016

MOTN

TCLAFFSD

Hearing result for Court Trial scheduled on
Samuel A. Hoagland
01/08/201611:00 AM: District Court Hearing Hele
Court Reporter: Christy Olesek
Number of Transcript Pages for this hearing
estimated: less than 100
Motion For Charging Order
Samuel A. Hoagland

NOTH

TCLAFFSD

Notice Of Hearing

Samuel A. Hoagland

HRSC

TCLAFFSD

Hearing Scheduled (Motion 02/24/2016 04:00
PM) Motion For Charging Order

Samuel A. Hoagland

ORDR

TCHARDSL

Order Granting Motion to Deny

Samuel A. Hoagland

ORDR

TCHARDSL

NOTC

TCWEGEKE

Order Denying Plaintiffs' Motion for 2nd Writ of
Samuel A. Hoagland
Execution
Notice of Transcript Lodged - Supreme Court No. Samuel A. Hoagland
43554

12/21/2015

2/3/2016

Judge
Samuel A. Hoagland

Samuel A. Hoagland

Samuel A. Hoagland

Samuel A. Hoagland
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STEPHEN W. BEANE, I.S.B. # 1922
ATTORNEY AT LAW
P.O. BOX 2694
BOISE, ID 83701-2694
PHONE (208) 336-2690
FAX (208)336-2609

JUL 1 B2014
CHRIST'OPHfR 0

MA:rH, Clerk

By JAMIE
OEPurv

N

ATTORNEY FOR PLAINTIFFS
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
GRANT LEE, JASON LEE, and SCOTT McNAB,
Plaintiffs,
vs.

JEREMY LITSTER and JESSICA LITSTER,
husband and wife,
Defendants.

_________________

)
)
)
)
)
)
)
)
)
)
)

CaseNo,v

OC 1413989

COMPLAINT

COUNT ONE
PLAINTIFF GRANT LEE FOR A FIRST CAUSE OF ACTION AGAINST DEFENDANTS
COMPLAINS AND ALLEGES AS FOLLOWS:

I
On the 5th day of March, 2009, Defendant Jeremy Litster, on behalf of himself and the community
known as Jeremy Litster and Jessica Litster, husband and wife, entered into a Promissory Note, hereinafter
Exhibit "A". with Rick Lee, for payment in the principal sum of $10,000 together with interest thereon,
pursuant to paragraph 5 of Exhibit "A," at 4% per annum from the date of the Promissory Note, Exhibit
"A", to September 5, 2009, with interest accruing thereafter at 8% per annum.

COMPLAINT - 1

000008

•
II

For due and valuable consideration, Rick Lee assigned his claim to Plaintiff Grant Lee, notice of
which has been given to Defendants.
III

Defendants have failed to make the payments called for under the terms of Exhibit "A", which was
to be paid in full on or before September 5, 2009.
IV
Due to Defendants' failure to pay, Plaintiff Grant Lee has elected to accelerate the balance due and
owing as provided for under the terms of Exhibit "A". Defendants have failed and refused to pay the Note
or any portion thereof since demand for payment was made on July 4, 2014.
V
Defendants owe Plaintiff Grant Lee the principal sum of $10,000, less payments made of $1,000,
together with interest thereon as provided for in paragraph 5 of Exhibit "A," which Defendants expressly
promised to pay.
COUNT TWO
PLAINTIFF JASON LEE FOR A SECOND CAUSE OF ACTION AGAINST DEFENDANTS
COMPLAINS AND ALLEGES AS FOLLOWS:
VI
On the 12th day of March, 2009, Defendant Jeremy Litster, on behalf of himself and the community
known as Jeremy Litster and Jessica Litster, husband and wife, entered into a Promissory Note, hereinafter
Exhibit "B", with Plaintiff Jason Lee, for payment in the principal sum of $8,000, together with interest
thereon, pursuant to paragraph 5 of Exhibit "B" at 4% per annum from the date of the Promissory
Note, Exhibit "B", to September 12, 2009, with interest accruing thereafter at 8% per annum.

COMPLAINT - 2

000009

•
VII
Defendants have failed to make the payments called for under the terms of Exhibit "B", which was
to be paid in full on or before September 12, 2009.

VIII
Due to Defendants' failure to pay, Plaintiff Jason Lee has elected to accelerate the balance due and
owing as provided for under the terms of Exhibit "B". Defendants have failed and refused to pay the Note
or any portion thereof since demand for payment was made on March 15, 2012.
IX
Defendants owe Plaintiff Jason Lee the principal sum of $8,000, less payments made of $850,
together with interest thereon as provided for in paragraph 5 of Exhibit "B", which Defendants expressly
promised to pay.
COUNT THREE
PLAINTIFF SCOTT McNAB FOR A THIRD CAUSE OF ACTION AGAINST DEFENDANTS
COMPLAINS AND ALLEGES AS FOLLOWS:
X
On the 12th day of March, 2009, Defendant Jeremy Litster, on behalf of himself and the community
known as Jeremy Litster and Jessica Litster, husband and wife, entered into a Promissory Note, hereinafter
Exhibit "C", with Plaintiff Scott McNab, for payment in the principal sum of $25,000 together with interest
thereon, pursuant to paragraph 5 of Exhibit "C" at 4% per annum from the date of the Promissory Note,
Exhibit "C", to September 12, 2009, with interest accruing thereafter at 8% per annum.
XI
Defendants have failed to make the payments called for under the terms of Exhibit "C", which was
to be paid in full on or before September 12, 2009.

COMPLAINT - 3
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•
XII

Due to Defendants' failure to pay, Plaintiff Scott McNab has elected to accelerate the balance due
and owing as provided for under the terms of Exhibit "C". Defendants have failed and refused to pay the
Note or any portion thereof since demand for payment was made on March 12, 2012.
XIII

Defendants owe Plaintiff Scott McNab the principal sum of$25,000, less payments made of$2,700,
together with interest thereon as provided for in paragraph 5 of Exhibit "C", which Defendants expressly
promised to pay.
COURT COSTS AND ATTORNEY FEES
Under the terms of the agreements between the parties and/or Idaho Code§ 12-120, 12-121, and 12123 and Rule 54, I.R.C.P., Defendants are further obligated to Plaintiffs to pay reasonable court costs and
attorney's fees in the sum of $13,253 if this matter is uncontested and in a greater sum to be determined by
the Court if this matter is contested by either Defendant. Written demand for payment and notice of default
having been made on Defendants at least ten days immediately preceding the filing of the within legal
action, with no money being tendered by either Defendant.
WHEREFORE, Plaintiffs pray for Judgment against Defendants as follows:
1. Under Count One, for Plaintiff Grant Lee to have judgment against the Defendants for the
principal sum of $9,000 plus interest thereon pursuant to paragraph 5 of Exhibit "A" at 4% per annum from
the date of the Promissory Note, Exhibit "A", to September 5, 2009, with interest accruing thereafter at 8%
per annum.

COMPLAINT - 4

000011

2. Under Count Two, for Plaintiff Jason Lee to have judgment against the Defendants for the
principal sum of $7,150 plus interest thereon pursuant to paragraph 5 of Exhibit "B" at 4% per annum from
the date of the Promissory Note, Exhibit "B", to September 12, 2009, with interest accruing thereafter at 8%
per annum.
3. Under Count Three, for Plaintiff Scott McNab to have judgment against the Defendants for the
principal sum of $22,300 plus interest thereon pursuant to paragraph 5 of Exhibit "C" at 4% per annum
from the date of the Promissory Note, Exhibit "C", to September 12, 2009, with interest accruing thereafter
at 8% per annum.
4. For Plaintiffs' reasonable attorney fees in the amount of$13,253 if this matter is uncontested and
in a greater sum to be determined by the court if this matter is contested.
5. For costs necessarily incurred by Plaintiffs.
6. For such other and further relief as the court deems just and proper.

COMPLAINT - 5 (final)
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PROMISSORY NOTE

$10,000.00

MarchS, 2009

FOR VALUE RECEIVED, Jeremy Litster ("Borrower''), having an address at 12808 Schicks
Rd., Boise, ID 83714, hereby promises and agrees to pay to the order of Rick Lee ("Lender''), at the
address set forth below on the signature page hereof, or at such other place as the holder hereof
("Holder") may designate in writing, in lawful money of the United States of America, the
principal sum of Ten thousand dollars ($10,000.00), together with interest thereon and other fees
in connection therewith, all in accordance with the terms and conditions set forth below.
1.
The loan evidenced by this Promissory Note (this "Note") is referred to herein as
the "Loan." Except as othenvise expressly provided for in Paragraph 5 below, interest shall
accrue on the outstanding principal of this Note until paid at Four Percent (4%) per annum (the
"Base Rate").

2.
Borrower shall pay the entire outstanding balance of this Note, including principal,
any accrued and unpaid interest, and all other fees and charges accrued and unpaid hereunder,
on September 5, 2009.
3.
Borrower may prepay any amount due hereunder, in whole or in part, at any time
without penalty or premium for such early payment.
(a)
The occurrence or existence of any of the following events or circumstances
4.
shall constitute an "Event of Default'' hereunder (a "Default'' being the occurrence of any event
or the existence of any circumstances which, if uncured, could result in an Event of Default with
the lapse of time or the giving of notice, or both):
(1)
Any payment or delivery required by this Note is not made within
10 days following notice of nonpayment from Holder after being due hereunder;
(2)
Any other obligation or covenant undertaken by Borrower
hereunder is not performed or observed as and when required hereby or thereby and Borrower
fails to cure such nonperformance within thirty days of notice thereof from Holder; or
(3)
Any representation or warranty made in this Note proves to have
been materially false or inaccurate when made; or
(4)
Borrower (A) files or consents by answer or otherwise to the filing
against it of a petition for relief or arrangement or any other petition in bankruptcy or to take
advantage of any bankruptcy or insolvency law of any jurisdiction, or (B) makes a general
assignment for the benefit of its creditors, or (C) consents hereafter to the appointment of a
custodian, receiver, trustee or other officer with similar powers with respect to any substantial

PLAINTIFF'S
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part of its property, or (D) suffers an involuntary petition in bankruptcy or receivership to be filed
and not vacated within 90 days.

(b)
Upon the occurrence and during the continuance of any Event of Default,
the entire unpaid principal balance and accrued but unpaid interest hereunder shall, at the option
of Lender exercised by written notice to Borrower, at once become due and payable (provided,
however, that no such notice shall be necessary (and such acceleration shall occur automatically)
upon the occurrence of an Event of Default described under Paragraph 4(a)(4) above). Failure to
exercise such option shall not constitute a waiver of the right to exercise the same in the event of
any subsequent Event of Default.
In the event Borrower fails to make a payment under this Note on the due date
5.
therefor, all amounts owing and past due hereunder shall bear interest from the date of such

.

~'J~~~\t~~~ft~J;M~~

e~~~~oux

6.
In the event that any payment under this Note is not made at the time and in the
manner required (whether before or after maturity), Borrower agrees to pay any and all costs
and expenses (regardless of the particular nature thereof and whether incurred before, during
or after the initiation of suit, bankruptcy, reorganization, receivership, liquidation, or other
proceedings, or before or after judgment) which may be incurred by Holder in connection with
the enforcement of any of its rights under this Note, including, but not limited to, attorneys' fees
and all costs and expenses of collection.
7.
All amounts paid by Borrower in respect of amounts due hereunder shall be
applied by Holder in the following order of priority: (a) amounts due and payable, if any,
pursuant to Paragraph 6 above, (b) interest due and payable, if any, pursuant to Paragraph 5,
above, (c) the interest payable on the principal balance hereof at the Base Rate, and (d) the
outstanding principal balance hereof.
8.
Except to the extent expressly provided for herein, Borrower, on behalf of itself
and all sureties, guarantors and endorsers hereof, hereby waives presentment for payment,
demand, and notice of dishonor and nonpayment of this Note.
9.
Notwithstanding any other provision contained in this Note: (a) the rates of
interest and charges provided for herein and therein shall in no event exceed tf).e rates and
charges which result in interest being charged at a rate equaling the maximum allowed by law;
and (b) if, for any reason whatsoever, Holder ever receives as interest in connection with the
transaction of which this Note is a part an amount which would result in interest being charged at
a rate exceeding the maximum allowed by law, such amount or portion thereof as would
otherwise be excessive interest shall automatically be applied toward reduction of the unpaid
principal balance then outstanding hereunder and not toward payment of interest.
10.
The failure of Holder in any one or more instances to insist upon strict
performance of any of the terms and provisions of this Note, or to exercise any option conferred

2
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herein shall not be construed as a waiver or relinquishment, to any extent, of the right to assert or
rely upon any such terms, provisions or options on any future occasion.
11.
This Note shall bind the successors and assigns of Borrower and shall inure to the
benefit of the successors and assigns of Lender.
12

Time is of the essence regarding the obligations of Borrower under this Note.

13.

This Note may be amended only by a writing signed by Borrower and Holder.

[Remainder of Page Intentionally Blank - Signature Page Follows]
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IN WITNFSS WHEREOF, Borrower has caused this Promissory Note to be executed by its
duly authorized representative on or as of the day and year first above written.

Jeremy Lltster

Address of Und~:
Rick Lee
5086 S. Haleyville St.
Aurora, CO 80016

4
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FOR VALUE RECEIVED,ff!l"elllf!Lilsb=it'. ("Borrower''), having an address a t ~ ~
("Lender'), at the
address set forth below on the signature page hereof, or at such other place as the holder hereof
("Holder') may designate in writing, in lawful money of the United States of America, the
principal sum of Eigftt tftousamf-do~$8,000.00), together with interest thereon and other .fees
in connection therewith, all in accordance with the terms and conditions set forth below.

'Jr'(P., Boise, JD,8.W:f.~ereby promises and agrees to pay to the order

1.
The loan evidenced by this Promissory Note (this "Note") is referred to herein as
the "Loan." Except as otherwise expressly provided for in Paragraph 5 below, interest shall
accrue on the outstanding principal of this Note until paid at Four Percent (4%) per annum (the
"Base Rate'').
Borrower shall pay the entire outstanding balance of this Note, including principal,
2.
any accrued and unpaid interest, and all other .fees and charges accrued and unpaid hereunder,
on September-12, 2009.
3.
Borrower may prepay any amount due hereunder, in whole or in part, at any time
without penalty or premium for such early payment.

4.
(a)
The occurrence or existence of any of the following events or circumstances
shall constitute an "Event of Defaulf' hereunder (a "Defaulf' being the occurrence of any event
or the existence of any circumstances which, if uncured, amid result in an Event of Default with
the lapse of time or the giving of notice, or both):

(1)

Any payment or del.Nery required_by this, Note:-.is not made within

.lOday.sJollo:w:ing.noti.ce of_nollE_ayment fromHolder after being due hereunder;
(2)
Any other obligation or covenant undertaken by Borrower
hereunder is not performed or observed as and when required hereby or thereby and Borrower
fails to cure such nonperformance within thirty days of notice thereof from Holder; or
(3)
Any representation or warranty made in this Note proves to have
been materially false or inaccurate when made; or
(4)
Borrower (A) files or consents by answer or otherwise to the filing
against it of a petition for relief or arrangement or any other petition in bankruptcy or to take
advantage of any bankruptcy or insolvency law of any jurisdiction, or (B) makes a general
assignment for the benefit of its creditors, or (Q consents hereafter to the appointment of a
custodian, receiver, trustee or other officer with similar powers with respect to any substantial
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part of its property, or (D) suffers an involuntary petition in bankruptcy or receivership to be filed
and not vacated within 90 days.

(b)
~ tbe_ocau·re.nee::and-~ the continuance of 811Jldivent.~
-~ er:itireu~ piiucipaW,alance-an&~:unf.!rid~hen!vQder ~~
oi.l~d,er ~xercised by written notice to 8-rowei "at ·once. beamie·.due.m4..mable ~ded,
however, that no such notice shall be necessary (and such acceleration shall
automatically)
upon the occurrence of an Event of Default descnbed .under Paragraph 4(a)(4) above). Failure to
exercise such option shall not constitute a waiver of the right to exercise the same in the event of
any subsequent Event of Default.

occur

5.
In the event Borrower fails to make a payment under this Note on the due date
therefor, all amounts owing and past due hereunder shall bear interest from the date of such
failure, both before and after judgment, at the rate equal to the lesser of (a)."ibe;hase:rate plus.Four
~ ) .;per_t1W1U124Qr (b) the maximum interest rate, if any, permitted by applicable law.
6.
In the event that any payment under this Note is not made at the time and in the
manner required (whether before or after maturity), Borrower agrees to pay any and all costs
and expenses (regardless of the particular nature thereof and whether incurred before, during
or after the initiation of suit, bankruptcy, reorganization, receivership, liquidation, or other
proceedings, or before or after judgment) which may be incurred by Holder in connection with
the enforcement of any of its rights under this Note, including, but not limited to, attorneys' f~
and all costs and expenses of collection.
7.
All amounts paid by Borrower in respect of amounts due hereunder shall be
applied by Holder in the following order of priority: (a) amounts due and payable, if any,
pursuant to Paragraph 6 above, (b) interest due and payable, if any, pursuant to Paragraph 5,
above, (c) the interest payable on the principal balance hereof at the Base Rate, and (d) the
outstanding principal balance hereof.
8.
Except to the extent expressly provided for herein, Borrower, on behalf of itself
and all sureties, guarantors and endorsers hereof, hereby waives presentment for payment,
demand, and notice of dishonor and nonpayment of this Note.
9.
Notwithstanding any other provision contained in this Note: (a) the rates of
interest and charges provided for herein and therein shall in no event exceed the rates and
charges which result in interest being charged at a rate equaling the maximum allowed by law;
and (b) if, for any reason whatsoever, Holder ever receives as interest in connection with the
transaction of which this Note is a part an amount which would result in interest being charged at
a rate exceeding the maximum allowed by law, such amount or portion thereof as would
otherwise be excessive interest shall automatically be applied toward reduction of the unpaid
principal balance then outstanding hereunder and not toward payment of interest.
10.
The failure of Holder in any one or more instances to insist upon strict
performance·of any of the terms and provisions of this Note, or to exercise any option conferred
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herein shall not be construed as a waiver or relinquishment, to any extent, of the right to assert or
rely upon any such terms, provisions or options on any future occasion

11.
This Note shall bind the successors and assigns of Borrower and shall inure to the
benefit of the successors and assigns of Lender.
12

Time is of the essence regarding the obligations of Borrower under this Note.

13.

This Note may be amended only by a writing signed by Borrower and Holder.

[Remainder ofPage Intentionally Blank- Signature Page Follows]
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IN WITNFS5 WHEREOF, Borrower has caused this Promissory Note to be executed by its
duly authorized representative on or as of the day and year first above written.

Jeremy Litster

Address of Lender:
Jason Lee
5627 N. Morpheus Pl.
Meridian, ID 83646

4
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herein shall not be wnstrued as a waiver or relinquishment, to any extent, of the right to assert or
upon an:'.• such tetms, provisions or options on any future occasion.
11.
This :\ote shall bind the successors and assigns of Borrower and shall inure to the
benefit of the SlKcessors and assigns of Lender.
12

Time is of the essence regarding the obligations of Borrower under this Note.

13.

This :\ote may be amended only by a writing signed by Borrower and Holder.

[&mmnder of Page lntentimwlly Blank- Signature Page Follows}
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l~ \\Tr.\-e:15 WHEREOF, Borrower has caused
duh· aut.horized representative on or as of the day and

.-\ddress of Lender.
Scott !\k~abb
5335 S. Valentia Wav
Greenwood Village, CO 80111
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No. _ _ _Fii:io--l-J,9,-(;:.._
A.M. _ _ _
M~.JO.M..

Pf2~ :

AUG f S 2014
OMFl1$TOPHER O. RICH,
By JAMIE MARTIN

James E. Dorman
3501 W. Elder, Suite 108
Boise, ID 83705
Phone: (208) 489-6400
Fax: (208) 489-6400
ISB #8471

Clerk

DEPuTv

Attorney for Defendants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
GRANT LEE, JASON LEE, and
SCOTT McNAB;

Case No. CV OC 1413989

Plaintiffs,

ANSWER

vs.

Fee Category: 1.1
Filing Fee: $136.00

JEREMY LITSTER and JESSICA
LITSTER, husband and wife,
Defendants.

COME NOW the Defendants, Jeremy Litster and Jessica Litster (hereinafter
Defendants), by and through their attorney ofrecord, James E. Dorman, and herein admit,
deny, and allege as follows:
1. Defendants deny the allegations of paragraphs I, III, IV, V, VI, VII, VIII, IX, X,
XI, XII, XIII.
2. Defendants are without sufficient knowledge or information to form a belief as to
the truth of the allegations of paragraph II, and therefore deny the allegations.

ANSWER

1
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3. Defendants deny each and every allegation not heretofore admitted.
FIRST DEFENSE-STATUTE OF LIMITATIONS

4. Defendants allege that Plaintiffs' claims for damages should be barred and
Plaintiffs should not be allowed to recover pursuant to LC. § 30-14-509(j)(l).
5. Defendants allege that Plaintiffs claim for breach of contract should be barred
from recovery pursuant to LC.§ 5-216.
SECOND DEFENSE- LACK OF CONSIDERATION

6. Defendants allege that the contractual obligations were never enforceable because
all contracts were void due to lack of consideration pursuant to LC. § 28-3-303;
see also Weisel v. Beaver Springs Owners Ass 'n, Inc., 152 Idaho 519, 526-28

(2011).
THIRD DEFENSE- RESERVATION OF RIGHTS

7. Defendants reserve the right to amend this or any other answer or denial stated
herein once they have had the opportunity to complete discovery regarding any of
the claims and allegations contained in the Plaintiffs' complaint.
FOURTH DEFENSE- INDISPENSABLE PARTIES

8. Plaintiffs' complaint does not include indispensable and necessary parties
pursuant to LR.C.P. 12(b)(7).
FIFTH DEFENSE- DURESS

9. Plaintiffs' claims to contractual obligations are void, pursuant to LC. § 28-3305(1 )(a)(ii), because Defendants involuntarily accepted the terms of the contracts
due to Plaintiffs' oppressive and wrongful actio!ls.
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SIXTH DEFENSE - MITIGATION

10. Plaintiffs have failed to mitigate their damages, if any.
SEVENTH DEFENSE - UNCLEAN HANDS

11. Plaintiffs' have acted unethically or acted in bad faith in the complained of matter
and are, therefore, not entitled to any relief sought.
EIGHTH DEFENSE - REAL PARTY IN INTEREST

12. Plaintiffs, individually and collectively, are not the real parties in interest pursuant
to the Idaho Rules of Civil Procedure Rule 17, with regard to all or a portion of
the damages alleged in Plaintiffs' complaint.
NINTH DEFENSE

13. Plaintiffs' injuries and damages, if any, were caused by the superseding,
intervening and/or negligent acts of third persons not party to this action.
ATTORNEY FEES

14. Defendants have incurred, and will incur attorney's fees in the defense of this
action and are entitled to recover their attorney's fees from Plaintiffs per local rule
and law.
PRAYER FOR RELIEF

Therefore, Defendants pray for relief as follows:
1. That the Plaintiffs' complaint be dismissed with prejudice, the Plaintiffs to
recover nothing;
2. For an award on attorney's fees pursuant to rule and statute, including but not
limited to Idaho Code §§12-120 and 12-121;
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3. That Defendant(s) be awarded costs and disbursements necessarily incurred in
defending this action pursuant to Idaho Rules of Civil Procedure, Rule 54; and
4. For such other and further relief that the Court deems just under the
circumstances.
Dated this

_/J_ day of August, 2014
LITSTER FROST INJURY LAWYERS

~---_::::;;,--

Attorney for Defendants

DEMAND FOR JURY TRIAL

Pursuant to Idaho Civil Rule 38(a), Defendant hereby demands a trial by jury on
all issues in the above-entitled matter.

~

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on August 19th, 2014 I served a true and correct copy
of the within and foregoing instrument to each of the following by the method listed:

S

Stephen W. Beane
POBOX2694
Boise, ID 83701

D
D
D

U.S. Mail (postage prepaid)
Hand Delivery
Overnight Mail
Facsimile Transmission

~~
~Dorman
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NO.---~F;'7:"1L-:=rEo~-=-'-(:-:-,~7{)\d(-A.M.----P,.M . . - - ! _ ; _ _ - -

JUL 2 4 2015
CHRISTOPHER D. RICH, Clerk
By STEPHANIE HARDY
QEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GRANT LEE, JASON LEE, and SCOTT
MCNAB,
Plaintiffs,

Case No. CV-OC-2014-13989
MEMORANDUM DECISION AND ORDER

vs.
JEREMY LITSTER and JESSICA LITSTER,
husband and wife,
Defendants.

THIS MATTER came before the Court on Plaintiffs' Motion for Summary Judgment filed
through counsel on April 7, 2015. On May 4, 2015, Defendants filed an Objection to Plaintiffs'
Motion for Summary Judgment and a Motion for Continuance. A hearing was held on May 18,
2015, wherein the Court granted Defendants' Motion for Continuance for additional time to
respond to Plaintiffs' Motion for Summary Judgment. A hearing was held on June 24, 2015, and
the Court took the matter under advisement.
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FACTS AND PROCEDURAL BACKGROUND

This case concerns the enforceability of three Promissory Notes that were prepared and issued by
Defendant Jeremy Litster ("Litster") to Plaintiffs Jason Lee and Scott McNab ("McNab"), and a
non-party, Rick Lee 1•

In February 2009, Litster learned of an "opportunity to invest" with his relative,2 Marc Jenson

("Jenson"), in an EB-5 immigration investment project that had a minimum buy-in of $500,000. 3
Litster, Jason Lee, and Scott Lee solicited close friends and family members to invest. 4 Family
members, friends, and even strangers to Litster deposited money into Litster and Scott Lee's
bank accounts for the investment. 5

On March 12, 2009, McNab deposited $25,000 in Litster's bank account. 6 According to Jason
Lee's Affidavit, he deposited $4,000 into Litster's bank account on February 28, 2009 and
another $4,000 on March 13, 2009, for a total of $8,000. 7 However, Jason Lee testified at his
deposition that he only transferred $4,000 to Litster, and the other $4,000 through Scott Lee. 8
Rick Lee's investment was more roundabout. Rick Lee sent Grant Lee a check for $10,000. 9
Scott Lee owed money to Grant Lee, so Grant Lee reduced by $10,000 the amount that Scott Lee

1

Rick Lee subsequently assigned his Promissory Note to Plaintiff Grant Lee.
See Rick Lee Aff., see attached email.
3
Litster Aff. ml 3, 5.
4
Id. at ,J 6.
5
Id. at ,J 6.
6
Id. at ,i 9; McNab Aff. ,i 2.
7
Jason Lee Aff. ,i 2.
8
Layman Aff. ,i 9, Ex.6, Jason Lee Dep. 72:8-12, 73: 17-23.
9
Layman Aff. ,i 9, Ex.12, Grant Lee Dep. 44:12.
2
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owed him and had Scott Lee pay $10,000 to Jenson on Rick Lee's behalf. 10 Rick Lee never

. 1y sent money to L"1tster. II
dIrect

A total of $900,000 was eventually transferred from Litster and Scott Lee's bank accounts to
Jenson for the EB-5 investment. 12 In return, Jenson issued four Promissory Notes to Litster,
which totaled $900,000. 13 In addition, Doug Roberts ("Roberts") (Litster's former father-in-law
and Defendant Jessica Litster's father) issued a Personal Guaranty, dated April 10, 2009,
guaranteeing payment for the four Notes issued by Jenson. 14

Ultimately, the investment failed, 15 and Plaintiffs and other investors subsequently began
pursuing Litster for repayment.

On December 14, 2010, Scott Lee delivered a letter to Litster, which demanded Litster issue
Promissory Notes to all who invested in Jenson's failed EB-5 project. 16 The letter was endorsed
by Rick Lee, Jason Lee, and McNab and stated in part as follows:
This is a final attempt to collect all promissory notes for all who invested in Marc
Jenson's EB-5 project. Please send promissory notes to the following individuals
that loaned you money for an EB-5 project, as promised. Of course per our
original understanding and agreements, verbal or otherwise promised by you,
these notes should have been issued the day our money was wired to Marc Jenson.
10

Grant Lee Aff. , 2.
Layman Aff., 9, Ex.12, Grant Lee Dep. 44:19-20.
12
Litster Aff., 13. On March 2, 2009, Scott Lee wire transferred $221,000 to Jenson. Litster wired transferred a
total of$679,000 to Jenson. Grant Lee Aff., 3; Layman Aff., 9, Ex.17.
13
Grant Lee Aff. ,, 9-11, see Letter from Litster to Roberts, dated Jan. 27, 2011; Layman Aff., 9, Ex. l.
14 Id.
15
Litster Aff. ,, 15-16. Apparently, Jenson was prosecuted and sentenced to prison for his illegal investment
activities. A letter from the Idaho Department of finance stated as follows: "As you also know, Mr. Jenson has
previously been prosecuted criminally. He was again prosecuted in Utah and sentenced to prison in 2011. To our
knowledge, he is again the subject of additional criminal charges filed in 2012." Layman Aff., 9, Ex.18.
16
Litster Aff. , 21 ; Layman Aff. , 9, Ex. l.
11
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... Your excuses are exhausted, and quite frankly reporting you to the Department
of Finance for securities fraud has become a VERY real possibility. Selling
unregistered securities, which is what this ultimately is, and across state lines
without a license would involve the FBI for investigation and discovery, and this
would be very unfavorable for you.

Collectively, this letter has been drafted by those who loaned you money based on
the story that it would be used as capital to solicit Chinese investors for EB-5
projects in the United States. So, collectively as investors we are demanding that
you start fulfilling your legal obligations with what you promised. . . . Every
investor on this list has read and endorsed this as their own.

This is not a threat; this is sound advice from the few who are currently keeping
you from being investigated, pending that you begin demonstrating good faith to
repay the loans.

Failure to complete these requests will only further confirm your integrity and
intentions moving forward and will most likely result in turning your name over to
the Department of Finance for investigation. 17

The letter included a list of eight "Line Items" that Litster was supposed to include in the
Promissory Notes, along with a list of 16 investors to whom the Notes were to be made. The list
of investors included Rick Lee, Jason Lee, and McNab. One of the Line Items stated: "Make
sure that the interest rate reflects the promised (4%) and the increase to (8%) starting September
6, 2009 as promised to everyone." 18

About a month later, Litster prepared and issued Promissory Notes that included payment ledgers
to Jason Lee for $8,000, Scott McNab for $25,000 and Rick Lee for $10,000. 19 The Promissory
Notes issued to Jason Lee and McNab were back-dated March 12, 2009, and the Note issued to

Layman Aff. ,r 9, Ex.1; see also id., Exs. 2, 4.
Layman Aff. ,r 9, Ex. l.
19
See Jason Lee Aff., McNab Aff., and Rick Lee Aff; Litster Aff. ,r 28.
17
18
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Rick Lee was back-dated March 5, 2009. All the Notes were prepared and signed by Litster.

On January 13, 2011, Litster sent an email to Rick Lee with the Promissory Note attached to the
email. The email stated in relevant part: "Thank you for your patience with me in repaying the
loan that Scott Lee made to me on your behalf. . . . As you know my loan to Marc was
guaranteed by art work. ... First you didn't invest in Marc Jenson's EB-5 project. You made me
a personal loan."20 Litster subsequently made payments on the Notes to Jason Lee, Rick Lee and
McNab, in January, February, April, and June 2011. 21 In July 2011, Litster stopped making
payments on the Notes, because he realized the Idaho Department of Finance had been notified
regarding Litster's fund raising activities. 22

Rick Lee subsequently assigned his Note to Grant Lee and memorialized the assignment by
executing an Assignment of Promissory Note dated June 20, 2014. 23

On July 18, 2014, Plaintiffs filed a Complaint against Defendants for three counts of breach of
contract for failure to pay the amounts due under the Promissory Notes. On August 19, 2014,
Defendants filed an Answer, which raised nine affirmative defenses. On February 10, 2015,
following a Motion, briefing, and oral argument, the Court entered an Order striking the defenses
of unclean hands and negligent acts of third parties from Defendants' Answer.

20

Rick Lee Aff., see attached email.
Litster Aff. ,r 27.
22
Id. at ,r 29.
23
Rick Lee Aff. ,r 8. Defendants do not dispute that the Assignment of Rick Lee's Promissory Note to Grant Lee is
valid. See Def.s' Opp. and Ans. to Pl.s' Mot. for Surnm J., p. 9.
21
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On April 7, 2015, Plaintiffs filed a Motion for Summary Judgment, along with a Memorandum
Brief in Support, Concise Statement of Material Facts, and Affidavits of Jason Lee, Rick Lee,
and Scott McNab. On May 4, 2015, Defendants filed an Objection to Plaintiffs' Motion for
Summary Judgment and Motion for Continuance, along with an Affidavit of James E. Dorman.
A hearing was held on May 18, 2015 and the Court granted Defendants Motion for Continuance.
The Court ordered Defendants to submit additional briefing no later than June 10, 2015, giving
Plaintiffs one week for responses or rebuttals.

On June 10, 2015, Defendants timely filed a Motion and Memorandum in Support of
Defendants' Opposition and Answer to Plaintiffs' Motion for Summary Judgment, along with
Affidavits of Jeremy Litster and Benjamin Layman. On June 17, 2015, Plaintiffs filed a Reply
Memorandum in Support of Plaintiffs' Motion for Summary Judgment, along with an Affidavit
of Grant Lee.

The Court has considered the Motions along with supporting and opposing

· 24
d ocumentat10n.

LEGAL STANDARD

Summary judgment may be entered only "if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." IRCP 56(c). The Court

24

Defendants provided the Court with an additional Affidavit of Jeremy Litster at the hearing on June 24, 2015. The
Court will not consider this Affidavit because it is untimely. IRCP 56(c). Likewise, the Court notes that Plaintiffs
filed an additional Affidavit of Grant Lee on July 16, 2015, which will not be considered for purposes of this
decision as it is untimely.
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"liberally construes the facts and existing record in favor of the non-moving party" in making
such determination. "If reasonable people could reach different conclusions or inferences from
the evidence, the motion must be denied." Jenkins v. Boise Cascade Corp., 141 Idaho 233, 238,
108 P.3d 380, 385 (2005). Moreover, "[a] mere scintilla of evidence or only slight doubt as to
the facts is not sufficient to create a genuine issue for purposes of summary judgment." Stafford
v. Weaver, 136 Idaho 223,225, 31 P.3d 245,247 (2001) (citations omitted).

The moving party bears the initial burden of proving the absence of a genuine issue of material
fact, and then the burden shifts to the nonmoving party to come forward with sufficient evidence
to create a genuine issue of material fact. See Sanders v. Kuna Joint School Dist., 125 Idaho 872.
874, 876 P.2d 154, 156 (1994). When the nonmoving party bears the burden of proving an
element at trial, the moving party may establish a lack of genuine issue of material fact by
establishing the lack of evidence supporting the element. Dunnick v. Elder, 126 Idaho 308, 311,
882 P.2d 475,478 (Ct. App. 1994).

A party opposing a motion for summary judgment "may not rest upon the mere allegations or
denials of that party's pleadings, but the party's response ... must set forth specific facts
showing that there is a genuine issue for trial." I.R.C.P. 56(e). Such evidence may consist of
affidavits or depositions, but "the Court will consider only that material ... which is based upon
personal knowledge and which would be admissible at trial." Harris v. State, Dep 't of Health &
Welfare, 123 Idaho 295, 298, 847 P.2d 1156, 1159 (1992). If the evidence reveals no disputed

issues of material fact, then only a question of law remains on which the court may then enter
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summary judgment as a matter oflaw. Purdy v. Farmers Ins. Co. of Idaho, 138 Idaho 443, 445,
65 P.3d 184, 186 (2003).

ANALYSIS

Plaintiffs argue that the Promissory Notes issued by Litster contain the four elements of a lawful
contract: competent parties, a lawful purpose, valid consideration, and mutual agreement by all
parties to all essential terms.

Plaintiffs assert Defendants materially breached the Notes by

failing to pay the Notes in full.

Defendants argue Summary Judgment should be denied, because the four elements of a lawful
contract are not present in this case.

Defendants claim there was no breach, because the

Promissory Notes were not valid. Finally, Defendants assert collateral estoppel precludes Grant
Lee's suit against Defendants.

(1) Valid Contract

Defendants argue the Promissory Notes were not valid and Summary Judgment must be denied,
because Litster executed the Notes under duress, there was no valid consideration, and the parties
did not mutually agree to the essential elements of the Notes.
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Plaintiffs contend that they have met their burden to establish the existence of valid enforceable
Promissory Notes, and Defendants' arguments regarding duress and consideration fail to raise
genuine issues of material fact that would preclude Summary Judgment.

As a preliminary matter, the Court finds that the Promissory Notes at issue are governed by
common law contract principles and not by Article 3 of the Uniform Commercial Code. One of
the requirements for Article 3 to apply, is that the promise or order must be "payable to bearer or
to order at the time it is issued or first comes into possession of a holder." Idaho Code § 28-3104(1 )(a). A promise or order is payable to bearer if it:
(a) States that it is payable to bearer or to the order of bearer or otherwise
indicates that the person in possession of the promise or order is entitled to
payment;
(b) Does not state a payee; or
(c) States that it is payable to or to the order of cash or otherwise indicates that it
is not payable to an identified person.
Idaho Code§ 28-3-109(1)(aHc). A promise or order is payable to order "if it is payable (i) to
the order of an identified person, or (ii) to an identified person or order." Idaho Code § 28-3109(2). Similar to the promissory note at issue in Sirius LC, here, the Promissory Notes lack the
requisite words of negotiability to be a negotiable instrument, because the Notes provide "FOR
VALUE RECEIVED" and the Notes are payable to identified persons. 25 See Sirius LC v.
Erickson, 144 Idaho 38, 41, 156 P.3d 539, 542 (2007). "Notes payable simply to a specific

payee, and not 'to the order of the payee' or 'to the payee or order,' are non-negotiable." Id.
(citation omitted). Therefore, the Notes at issue are non-negotiable and are governed by common
law contract principles.

25

See Promissory Notes attached to Jason Lee Aff., McNab Aff., and Rick Lee Aff.
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a.

Competent Parties

A party under duress is not competent to contract. Duress "includes that condition of mind
produced by the wrongful conduct of another, rendering a person incompetent to contract with
the exercise of his free will power." Goodman v. Lothrop, 143 Idaho 622,627, 151 P.3d 818,
823 (2007) (citation omitted). "However, conclusory assertions unsupported by specific facts are
insufficient to raise a genuine issue of material fact precluding summary judgment." Id.

"[A]n actionable claim of duress requires three elements: (1) that one side involuntarily accepted
the terms of another; (2) that circumstances permitted no other alternative; and (3) that said
circumstances were the result of coercive acts of the opposite party." Country Cove Dev., Inc. v.
May, 143 Idaho 595, 599, 150 P.3d 288, 292 (2006). "Mere reluctance to accept [the offered
terms of a contract] is not sufficient to constitute duress; the party claiming duress must show
that there was no reasonable alternative."

Id. (citations omitted); accord Primary Health

Network, Inc. v. State, Dep't of Admin., 137 Idaho 663, 668, 52 P.3d 307, 312 (2002). "The
assertion of duress must be proven by evidence that the duress resulted from the defendant's
wrongful and oppressive conduct and not by the plaintiffs necessities."

Primary Health

Network, Inc., 137 Idaho at 668, 52 P.3d at 312. "Generally, the demand by one party must be
wrongful or unlawful, and the other party must have no other means of immediate relief from the
actual or threatened duress than by compliance with the demand." Inland Empire Refineries v.
Jones, 69 Idaho 335, 339-40, 206 P.2d 519, 522 (1949). Duress must be proven by clear and
convincing evidence; however, at the summary judgment stage, the Court only determines
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whether the evidence is sufficient to create a triable issue of fact. Country Cove Dev., Inc., 143
Idaho at 599, 150 P.3d at 292.

Litster now claims he "felt extorted"26 into executing the Promissory Notes, as a result of the
letter Litster received dated December 10, 2010, which was endorsed by Jason Lee, Rick Lee,
and McNab. Defendants claim that Plaintiffs violated Idaho Code§ I8-2403(2)(e}2 7 in that they
obtained the Notes by threatening to bring criminal charges against Litster if he did not deliver
the Notes in accordance with their demands.

"[ A]ctual or threatened use or misuse of criminal process, legal or illegal, sufficient to overpower
and overcome the will of the party threatened, constitutes duress. Duress may exist where one
party threatens to cause the arrest of another on a charge of the commission of a crime, if such
threats overpower his will, although the party threatened is in fact guilty of the offense with
which he is accused and for which his arrest is threatened." Wilbur v. Blanchard, 22 Idaho 517,
126 P. 1069, 1069 (1912).

Litster claims that his depression, divorce, and "crisis" of religion, added to the feelings of duress
he experienced in December 2010. 28 However, in order to raise a triable claim for duress,
Defendants must set forth facts showing the duress was caused by Plaintiffs' wrongful and
oppressive conduct and not by Litster's own necessities. See Primary Health Network, Inc., 137
Idaho at 668, 52 P.3d at 312.

26

Litster Aff. ,i 23.
Defendants cite Idaho Code § I8-2403(e); however, there is no such code section. The language quoted in
Defendants' Brief is from Idaho Code§ I8-2403(2)(e). Def.'s Opp. and Ans. to Pl.'s Mot. for Summ. J, p. 5.
27
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Litster states in his Affidavit that he was "reluctant to give out promissory notes because A, I
didn't ever make any promises to these people (some of whom I had never even seen their names
before), and B, I didn't want to potentially violate any additional laws by issuing these
promissory notes."29 As set forth above, mere reluctance is not a sufficient basis to constitute
duress. Country Cove Dev., Inc., 143 Idaho at 599, 150 P.3d at 292.

The record is replete with evidence that Litster did in fact make promises to investors that he
would issue Promissory Notes to the investors of the EB-5 Project, and Litster considered the
monies transferred to him and Scott Lee to be loans, rather than investments. For example,
Litster sent an email to Rick Lee on January 13, 2011, stating in part: "First, you didn't invest in
Marc Jenson's EB-5 project. Your made me a personal loan."30 Although Litster states in his
Affidavit that he "wrote them a confirming email where [he] referred to the investments as
'personal loans to me'"31 he also goes on to state in his email to Rick Lee that he loaned the
money to Jenson and the loan was secured by "art work."32 Litster has not disputed the fact that
he received four Promissory Notes totaling $900,000 and secured by art work from Jenson, and a
Personal Guaranty from Roberts. 33 The demand letter upon which Litster now claims was the
source of his duress did not direct Litster to send a letter to Roberts on January 27, 2011, nor
does Litster claim that the letter he sent to Roberts was procured under duress. Accordingly, it is
undisputed that Litster received Promissory Notes from Jenson and a Personal Guaranty from
Roberts for the $900,000 that was sent from Litster and Scott Lee to Jenson. In addition, Rick

28

Litster Aff. 'I[ 17.
Id. at 'I[ 23.
30
Rick Lee Aff., see attached email.
31
Litster Aff. 'I[ 23.
32
Rick Lee Aff., see attached email.
29
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Lee testified that he received a template of a Promissory Note on March 5, 2009 before he
transferred money for the EB-5 investment. 34 Rick Lee understood that the Promissory Note
would be issued by Litster. 35 McNab also testified that at the time he transferred money to
Litster, Litster told McNab his investment was a personal loan to Litster. 36 Finally, Plaintiffs
asserted in their Reply Memorandum that Jason Lee received a $38,000 Promissory Note signed
by Litster "[w]ithin days" of McNab depositing $25,000 into Litster's account. 37 Plaintiffs
attached a copy of the $38,000 Promissory Note to their Reply Memorandum. 38

Accordingly, the Court finds Litster's assertion in his Affidavit that "he didn't ever make any
promises to these people,"39 not only unbelievable, but disingenuous. "Mere denials, assertions
of what 'might have (been),' of what one has 'been told' or 'advised,' of matters not stated from
personal knowledge, of numerous legal conclusions (especially by laymen), and of what one
hopes 'will be shown at trial' are not enough to create a 'genuine issue' under the rule." TriState Nat. Bank v. W Gateway Storage Co., 92 Idaho 543,547,447 P.2d 409,413 (1968). Idaho

Rule of Civil Procedure 56(c), "in permitting summary judgment where 'no genuine issue of any
material fact' appears, plainly requires more to forestall summary judgment than the raising of
the 'slightest doubt' as to the facts." Id. at 546,447 P.2d at 412. In other words, there must be a
genuine issue in order to overcome a Motion for Summary Judgment. "The purpose of the rule is

Grant Lee Aff. ,r,r 9-11, see Letter from Litster to Roberts, dated Jan. 27, 2011.
Layman Aff. ,r 9, Ex. 3, Rick Lee Dep. 56:9-21.
35 Id.
36
Layman Aff. ,r 9, Ex. 5, McNab Dep. 15:6-14.
37
Reply Mem. in Supp. of Pl.s' Mot. for Summ. J., p. 4.
38
The Court notes that this argument was raised for the first time in Plaintiffs' Reply Memorandum and the
Promissory Note attached was not properly attached to an affidavit and submitted under oath. However, Defendants
never objected to the admissibility of this, and thus any issues as to its admissibility are waived. See Camp v.
Jiminez, 107 Idaho 878,881,693 P.2d 1080, 1083 (Ct. App. 1984).
39
Litster Aff. ,r 23.
33

34
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to allow the court to pierce the pleadings in order to eliminate groundless denials and paper
issues in cases which would end in directed verdicts or other rulings of law." Hall v. Bacon, 93
Idaho 1, 3,453 P.2d 816, 818 (1969) (citation omitted).

Regardless of whether the monies were loans intended to be repaid by Litster or investments,
Defendants have failed to establish all the elements of a valid claim for duress. "Facts in dispute
cease to be 'material' facts when the plaintiff fails to establish a prima facie case. In such a
situation, there can be 'no genuine issue of material fact,' since a complete failure of proof
concerning an essential element of the nonmoving party's case necessarily renders all other facts
immaterial." Post Falls Trailer Park v. Fredekind, 131 Idaho 634, 637, 962 P.2d 1018, 1021
(1998).

Assuming, arguendo, Defendants established the first element of a claim for duress (although the
Court believes that Litster has only raised a "slight doubt" as to this element), Defendants have
not set forth any facts showing that Plaintiffs' alleged threat to report Litster to the Idaho
Department of Finance was wrongful, nor have Defendants made any showing that there was no
other reasonable alternative than to issue the Promissory Notes.

Duress "cannot result merely from the opposing party's insistence on a legal right and the other
party's yielding to the insistence." Saint Alphonsus Reg 'I Med. Ctr., Inc. v. Krueger, 124 Idaho
501, 507, 861 P.2d 71, 77 (Ct. App. 1992). The Department of Finance is not a criminal
prosecutorial authority, but a bureau that regulates the sale of investment securities and those
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individuals that offer investment opportunities. 40 Accordingly, the Department of Finance is not
able to bring criminal charges against an individual. The only threat contained in the letter was
investigation by the Department of Finance, not criminal charges. Plaintiffs had a lawful right to
report Litster to the Department of Finance for his allegedly wrongful fundraising activities for
the EB-5 investment scheme.

However, even assuming Litster understood the letter as

threatening criminal charges and that such threat was wrongful, Defendants have not shown that
there was no other reasonable alternative than to comply with the demand.

The undisputed facts show that Litster issued the Promissory Notes about a month following the
receipt of the letter. In that time span, Litster had ample opportunity to seek legal advice and to
dispute any liability for the investment scheme. See Country Cove Dev., Inc., 143 Idaho at 600,
150 P.3d at 293. Litster had a plethora of reasonable alternative courses of action available to
him. Litster could have chosen to not issue the Promissory Notes. He could have sued Jenson
over the Promissory Notes that Jenson issued to Litster, or he could have sued Roberts on the
Personal Guaranty. Litster could have assigned his rights under the Promissory Notes from
Jenson and the Personal Guaranty from Roberts to the Plaintiffs in this case. All of the above
were reasonable courses of action that Litster could have taken.

Instead, Litster chose to comply with the demand letter and issue Promissory Notes. Defendants'
assertion that there was no other alternative than to comply with the demand letter is a conclusory
allegation, and Defendants have failed to set forth any facts showing there was no reasonable

40

Layman Aff. ,i 9, Ex. 18 ("It should be noted that the Department of Finance is not a criminal prosecutorial
authority. Our enforcement powers are administrative and civil. We do make referrals for criminal prosecution and
provide assistance in association with those prosecutions.")
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alternative. Accordingly, the Court finds Defendants have failed to establish a prima facie claim
for duress and as such, there is no genuine issue of material fact. See Post Falls Trailer Park, 131
Idaho at 637, 962 P.2d at 1021

In addition, the undisputed evidence shows that Litster ratified the contracts by making payments
on the Notes. "A contract entered into under duress is not void, but merely voidable, and may be
ratified by subsequent acts of the party claiming duress. Ratification results where the party
entering into the contract under duress intentionally accepts its benefits, remains silent, or
acquiesces in it after an opportunity to avoid it, or recognizes its validity by acting upon it."
Clearwater Const. & Eng 'g, Inc. v. Wickes Forest Indus., a Div. of the Wickes Corp., l 08 Idaho

132, 135, 697 P.2d 1146, 1149 (1985). Here, Litster made payments on the Promissory Notes
over the span of six months, thereby ratifying the Notes that he prepared and issued to
Plaintiffs. 41

Similar to the party claiming duress in Clearwater, here, Litster admits that he

subsequently ratified the contracts by making payments on the Notes in January, February, April,
and June of 2011. 42 "[W]here the evidence is uncontradicted, ratification should be determined
by the court as a matter of law." Id. Accordingly, the Court finds that there are no genuine
issues of material fact and Defendants' claim for duress fails because Litster ratified the contracts
by making payments on the Notes.

Litster Aff. ~ 27.
Id.; Clearwater Const. & Eng'g, Inc., 108 Idaho at 135, 697 P.2d at 1149 ("Clearwater has offered no evidence or
argument to show that it did not ratify the 1977 contract. In fact, Clearwater admits in its brief that the evidence
supports a finding that the contract was ratified. Nevertheless, Clearwater insists that the issue of ratification was an
issue of fact for the jury.")
41

42
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In sum, Defendants do not raise a genuine issue of fact as to the duress defense because Litster

has only raised a slight doubt that he involuntarily accepted the terms of the demand letter, the
letter contained a lawful threat (i.e. reporting to the Department of Finance), and even assuming
such threat was unlawful, there were many other reasonable alternatives available, and
Defendants have not set forth any evidence showing there was no other reasonable alternative.
Furthermore, Litster's actions following his issuance of the Promissory Notes constituted
ratification of the Notes. Therefore, the Court finds that Defendants have failed to present any
genuine issue of material fact regarding the element of competent parties.

b.

Consideration

"Under contract principles, a promissory note must be supported by consideration to be
enforceable." Sirius LC, 144 Idaho at 42, 156 P.3d at 543. "Consideration includes action by the
promisee which is bargained for and given in exchange for the promise. It may also consist of a
detriment to the promisee or a benefit to the promisor." Lettunich v. Key Bank Nat. Ass 'n, 141
Idaho 362, 368, 109 P.3d 1104, 1110 (2005) (citations omitted). "While this Court will not
inquire as to the adequacy of consideration as bargained for by parties to an agreement, some
consideration is a necessary element to a contract." Vance v. Connell, 96 Idaho 417,419, 529
P.2d 1289, 1291 (1974). "[D]etriment to the promisee unclouded and unaffected by fraud or
mistake is adequate consideration for the execution of a promissory note." Hallowell v. Turner,
94 Idaho 718, 720-21, 496 P.2d 955, 957-58 (1972) (citations omitted). "The waiver of a right or
forbearance to exercise the same is a sufficient consideration for a contract, whether the right be
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legal or equitable, or exists against the promisor or a third person, provided it is not utterly
groundless." Id. (citation omitted).

Under Idaho law, "[a] written instrument is presumptive evidence of a consideration." Idaho
Code§ 29-103; WL. Scott, Inc. v. Madras Aerotech, Inc., 103 Idaho 736, 741, 653 P.2d 791, 796
(1982). "Once this presumption arises, the party seeking to assert the affirmative defense of lack
of consideration must establish that defense by a preponderance of the evidence." WL. Scott,
Inc., 103 Idaho at 741, 653 P.2d at 796. Here, the Promissory Notes provide written evidence of
an agreement between Plaintiffs and Defendants. The Notes prepared and issued by Litster state
that consideration was received as they all begin with the words, "FOR VALUE RECEIVED."
See Dennett v. Kuenzli, 130 Idaho 21, 26,936 P.2d 219,224 (Ct. App. 1997).

Defendants argue that there was no valid consideration with respect to the Promissory Notes,
because the Notes were not issued at the same time the money was deposited in Litster's account.
DefendaI1ts also claim Jason Lee only sent $4,000 directly to Litster, and Rick Lee never sent any
money directly to Litster. Finally, Defendants assert the money deposited in Litster's account
was an investment and not a loan. 43

43

Def.s' Opp. and Ans. to Pl.s' Mot. for Summ J., p. 15. Again, this claim is clearly contradicted by the email sent
by Litster to Rick Lee and the letter sent by Litster to Roberts (not to mention Plaintiffs' sworn testimony). See Rick
Lee Aff., see attached email; Grant Lee Aff. ,r,r 9-11, see Letter from Litster to Roberts, dated Jan. 27, 2011; Layman
Aff. ,r 9, Ex. 3, Rick Lee Dep. 56:9-21; Layman Aff. ,r 9, Ex. 5, McNab Dep. 15:6-14. Accordingly, Litster's bare
and conclusory assertion in his Affidavit claiming he never intended to issue Promissory Notes (in light of
undisputed evidence showing otherwise) makes Litster's Affidavit appear to be a sham affidavit, in which Litster
attempts to simply conjure up a genuine issue of fact.
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There is no dispute that the Notes were issued in January 2011, but back-dated to March 2009 to
reflect the date that money was actually sent from Rick Lee, Jason Lee, and McNab to either
Litster or Scott Lee. Defendants claim this fact alone is fatal as far as consideration for the Notes
is concerned. Defendants cite Collard v. Cooley, 92 Idaho 789, 451 P.2d 535 (1969), in support
of their contention that "[c]onsideration must be contemporaneous with all of the elements of a
contract.',44 However, Colford is inapplicable to the facts in this case. The Plaintiffs in Co/lord
were suing their parents' estate over an alleged oral contract in which the parents agreed to
devise their estates to the Plaintiffs in exchange for various services the Plaintiffs rendered.
Co/lord, 92 Idaho at 790-91, 451 P.2d at 536-37. The Court found "there is nothing to support a

theory that at the time the services were rendered by the appellants there was a contemporaneous
agreement to pay for them by devising property to the appellants. Absent proof of such an
agreement, it is presumed that services rendered by one member of a family to another are
gratuitous." Collordv. Cooley, 92 Idaho 789,793,451 P.2d 535,539 (1969).

Defendants misstate the holding in Co/lord by asserting that "Courts deny recovery on a
promissory note given for past services. "45 There were no promissory notes given in Co/lord.
Instead, the Plaintiffs in Co/lord were seeking compensation for services they rendered to their
parents and the Plaintiffs had no proof their parents made any agreement to compensate them for
their services.

"[T]here are exceptions to the rule that past consideration will not support a new promise or
contract." Hansen v. Kootenai Cnty. Bd of Cnty. Comm 'rs, 93 Idaho 655, 664, 471 P.2d 42, 51
44

Def.s' Opp. and Ans. to Pl.s' Mot. for Summ J., p. 8.
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(1970) (holding improvements made by a lessee during occupancy under a prior invalid lease
constituted valid consideration sufficient to support a later lease).

"[W]here the parties

themselves agree that a contract between them should be given effect as of a specified date,
absent the intervention of third-party rights, there is no sound reason why that agreement should
not be given effect." 2 Williston on Contracts§ 6:61 (4th ed.).

Here, Litster admits in his Affidavit: "$900,000 flowed through Scott Lee's and my bank
accounts to the EB5 investment with Marc Jenson."46 Litster also wrote in a letter that in
exchange for the $900,000 he raised for the EB-5 investment, he received a "Personal Guaranty,
dated April 10, 2009, guaranteeing payment of following four Promissory Notes from Marc S.
Jenson ("Borrower") to Jeremy Litster ("Lender") totaling the amount of Nine Hundred
Thousand Dollars ($900,000.00)". 47 Defendants' arguments regarding the fact that Rick Lee's
money never flowed through Litster's bank account (and only $4,000 from Jason Lee flowed
through Litster's account) are baseless, because Litster received Notes for the entire amount of
money that flowed through his bank account and Scott Lee's bank account. As set forth above,
the record abounds with evidence contradicting Litster's bare and conclusory assertion he never
made promises to give Notes to the investors.

"[A] party cannot execute a promissory note, let it default, and then escape the consequences of
his promise by defending on the ground of lack of consideration after he has received the benefit
of his bargain." Sirius LC, 144 Idaho at 43, 156 P.3d at 544. This is especially true where a

45

Def.s' Opp. and Ans. to Pl.s' Mot. for Summ J., p. 8.
Litster Aff. ,r 13.
47
Grant Lee Aff. ,r 10, see attached letter from Litster to Roberts, dated Jan. 27, 2011.
46
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party "admits that there was not a total failure of consideration, and that he in fact received a part
of the consideration." Daniels v. Englehart, 18 Idaho 548, 111 P. 3, 3-4 (1910). Accordingly,
the Court finds Litster received consideration for Plaintiffs' investments in the form of $900,000
worth of Promissory Notes and a Personal Guaranty.

In the alternative, there is evidence regarding promises exchanged just prior to the issuance of the
Notes in the form of Litster complying with the demand letter. "A promise for a promise is
adequate legal consideration to support a contract." E. Idaho Prod. Credit Ass 'n v. Placerton,
Inc., 100 Idaho 863, 867, 606 P.2d 967, 971 (1980). Based on a review of the demand letter, the
apparent consideration was for forbearance.

Plaintiffs agreed not to turn Litster into the

Department of Finance in exchange for Litster issuing Promissory Notes and making payments
on the loans. 48 The waiver of a right is sufficient consideration to support a contract. See id.
The fact that Defendants did not ultimately benefit from the agreement or that the agreement did
not tum out the way Defendants envisioned is immaterial for purposes of determining whether
there was valid consideration. See Hallowell, 94 Idaho at 721,496 P.2d at 958; see also Ritzau v.
Warm Springs W, 589 F.2d 1370, 1378 (9th Cir. 1979).

Accordingly, the Court finds there was valid consideration for the Promissory Notes, and
Defendants have failed to present a genuine issue of material fact on the issue of consideration.

48

Layman Aff. 1 9, Ex. I.
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c.

Mutual Agreement

"Formation of a valid contract requires a meeting of the minds as evidenced by a manifestation of
mutual intent to contract.

This manifestation takes the form of an offer followed by an

acceptance." Justad v. Ward, 147 Idaho 509, 512, 211 P.3d 118, 121 (2009).

"An offer is

judged by its objective manifestations, not by any uncommunicated beliefs, mental reservations,
or subjective interpretations or intentions of the offeror." Fed. Nat. Mortgage Ass 'n v. Hafer,
No. 41825, 2015 WL 3826651, at *9 (Idaho June 22, 2015) (citation omitted). "Likewise, a
response to an offer amounts to an acceptance if an objective, reasonable person is justified in
understanding that a fully enforceable contract has been made, even if the offeree subjectively
does not intend to be legally bound." Id. "Whether there was a meeting of the minds is an
objective inquiry that does not focus on the subjective beliefs or intentions" of the parties." Id.

Defendants argue there was no "mutual agreement" because McNab and Rick Lee were not in
"privity" with Litster, because Litster did not know who they were prior to issuing the
Promissory Notes, and Plaintiffs did not "contemplate the terms set forth in the sued upon
promissory notes,"49 prior to sending their demand letter to Litster.

Defendants' arguments have no merit. This Court "construes the contract[ s] against the person
who prepared the contract[s]." City of Meridian v. Petra Inc., 154 Idaho 425,437,299 P.3d 232,
244 (2013).

Here, Litster prepared, signed, and ratified the Promissory Notes by making

payments over the course of six months. The manifestation of intent to contract was evidenced
49

Def.s' Opp. and Ans. to Pl.s' Mot. for Summ J., p. 18.

Memorandum Decision and Order 22

000050

by Litster executing and signing written Promissory Notes for Rick Lee, Jason Lee, and McNab.
Litster's subjective intent regarding the Notes is irrelevant. The Notes contained the terms of the
agreement, including the amount to be repaid, the interest rate, and provides for the event of
default. Accordingly, the Court finds there was mutual agreement as to the essential terms of the
Notes and Defendants have failed to present a genuine issue of material fact regarding the
validity of the Notes that Litster prepared and ratified.

In sum, the Court finds that Plaintiffs have established all the elements of a valid contract, and
Defendants have failed to present genuine issues of material fact regarding the validity of the
Promissory Notes.

(2) Breach of Contract

"The elements for a claim for breach of contract are: (a) the existence of the contract, (b) the
breach of the contract, (c) the breach caused damages, and (d) the amount of those damages."
Masell Equities, LLC v. Berryhill & Co., 154 Idaho 269,278,297 P.3d 232,241 (2013).

Plaintiffs assert they are entitled to summary judgment on the basis of Defendants' failure to
make full payments per the terms of the three Promissory Notes Litster issued. Having found
that the Promissory Notes are valid contracts, the Court next determines whether there has been a
breach, whether the breach caused Plaintiffs' damages, and the amount of damages.
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Plaintiffs contend that due to Defendants' nonpayment per the terms of the Promissory Notes that
as of March 5, 2015, Defendants owe Grant Lee $13,598.35, 50 Jason Lee $10,817.29, 51 and
McNab $33,732.88 52 .

Defendants argue there was no breach because the Notes had "not been created until sixteen (16)
months after Plaintiffs allege the breach occurred" and that there was no valid contract. 53

The party moving for summary judgment has the initial burden of proving the absence of a
genuine issue of material fact.

The burden then shifts to the nonmoving party to set forth

sufficient evidence to create a genuine issue of material fact. Having found that the Notes are
valid contracts, Defendants have failed to set forth any evidence creating a genuine issue of
material fact regarding their breach of the Promissory Notes. Therefore, the Court finds there is
no genuine issue of material fact that Defendants breached the terms of the valid Promissory
Notes in the amount of damages as set forth above.

(3) Collateral Estoppel

Finally, Defendants contend that collateral estoppel precludes Grant Lee's suit against
Defendants.

50
51

52

Rick Lee Aff. ,r,r 5-6 (with interest accruing at 8% per annum at the rate of $2.19 per day).
Jason Lee Aff. ,r,r 5-6 (with interest accruing at 8% per annum at the rate of$1.75 per day).
McNab Aff. ,r,r 6-7 (with interest accruing at 8% per annum at the rate of $5.48 per day).
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..
There are five elements that must be shown with respect to a claim for collateral estoppel:
( 1) the party against whom the earlier decision was asserted had a full and fair
opportunity to litigate the issue decided in the earlier case; (2) the issue decided in
the prior litigation was identical to the issue presented in the present action; (3)
the issue sought to be precluded was actually decided in the prior litigation; (4)
there was a final judgment on the merits in the prior litigation; and (5) the party
against whom the issue is asserted was a party or in privity with a party to the
litigation.

Waller v. State, Dep't of Health & Welfare, 146 Idaho 234, 238, 192 P.3d 1058, 1062 (2008).
The only evidence set forth in support of Defendants' assertion is an Amended Judgment filed
December 11, 2011, that involved a suit between Grant Lee and Marc Jenson. The Judgment
amount was for over $1 million. 54 Defendants argue, "In the instant matter, Grant Lee has
already sued and received a judgment for the $10,000 at stake in this matter. He alone was in the
best position to know this. Grant Lee's claim, at a minimum, must not be granted summary
judgment against Defendants." 55

Defendants have not set forth any evidence regarding this defense. It is not clear what issue was
decided in the case between Grant Lee and Marc Jenson as Defendants have provided no
admissible evidence of the issue before the Court in that case. Therefore, there is no way for this
Court to decide whether the issues were identical or whether the issue in this case was actually
decided in the other case. Therefore, Defendants have failed to raise a genuine issue of material
fact with regard to the collateral estoppel defense.

53

Def.s' Opp. and Ans. to Pl.s' Mot. for Summ J., p. 19.
Layman Aff. ,r 9, Ex. 16.
55
Def.s' Opp. and Ans. to Pl.s' Mot. for Summ J., p. 20.

54
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CONCLUSION

For the reasons stated herein, Plaintiffs' Motion for Summary Judgment is GRANTED.

IT IS SO ORDERED thisz.;'dday of July, 2015.

SAMUEL A. HOA
District Judge

CERTIFICATE OF MAILING
:ltl
I hereby certify that on this 27 day of July, 2015, I mailed (served) a true and correct copy of the

within instrument to:
Mr. Stephen Beane, Esq.
Attorney At Law
PO Box 2694
Boise, ID 83701
Mr. Benjamin Layman, Esq.
Litster Frost Injury Lawyers
3501 W. Elder, Ste. 108
Boise, ID 83705
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GRANT LEE, JASON LEE, and SCOTT
MCNAB,
Plaintiffs,

Case No. CV-OC-2014-13989
JUDGMENT

vs.
JEREMY LITSTER and JESSICA LITSTER,
husband and wife,
Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
1) Plaintiff GrantLee is entitled to collect from Defendants $13,598.35 with interest
accruing at 8% per annum at the rate of $2.19 per day from March 5, 2015;
2) Plaintiff Jason Lee is entitled to collect from Defendants $10,817.29 with interest
accruing at 8% per annum at the rate of $1.75 per day from March 5, 2015; and
3) Plaintiff Scott McNab is entitled to collect from Defendants $33,732.88 with
interest accruing at 8% per annum at the rate of $5. 8 per day from March 5,
2015.
~
IT IS SO ORDERED this/_~ day of July, 2015.
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CERTIFICATE OF MAILING

I hereby certify that on this Z)~ay of July, 2015, I mailed (served) a true and correct copy of
the within instrument to:
Mr. Stephen Beane, Esq.
Attorney At Law
PO Box 2694
Boise, ID 83701
Mr. Benjamin Layman, Esq.
Litster Frost Injury Lawyers
3501 W. Elder, Ste. 108
Boise, ID 83705
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AUG 2 4 2015
CHRISTOPHER D. FHCH, Clerk
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James E. Dorman
Attorney for Appellant
LITSTER FROST INJURY LAWYERS
3501 W. Elder, Suite 108
Boise, Idaho 83705
Telephone: (208) 489-6400
Facsimile: (208) 489-6404
Dorman ISB #8471

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GRANT LEE, JASON LEE, and SCOTT
McNAB
Plaintiffs,

Case No.: CV OC 1413989
ORDER TO AMEND JUDGMENT

v.
JEREMY LITSTER and JESSICA
LITSTER, husband and wife,
Defendants.
Defendants' Motion to Reconsider and Amend Judgment allowing for an amendment of the Fin~

l..

e.J,

t,-i~/1w~ (? loiW'tl ~ df'-

Judgment to reflect payments made by Defendants, having come before the Court and good cause
.~

appearing therefore;
IT IS HEREBY ORDERED That the Clerk of the Court issue an Amended Final Judgment
as follows:
1) Plaintiff Grant Lee is entitled to collect from Defendants, including interest at 8% per
annum: $13,497.79.
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ORDER TO AMEND JUDGMENT- I

2) Plaintiff Jason Lee is entitled to collect from Defendants, including interest at 8% per
annum: $10,731.96.
3) Plaintiff Scott McNab is entitled to collect from Defendants, including interest at 8% per
annum: $33,441.46.
DATED This

tJ 1 ~~ of August, 2015.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GRANT LEE, JASON LEE, and SCOTT
MCNAB,
Plaintiffs,

Case No. CV-OC-2014-13989
AMENDED JUDGMENT

vs.
JEREMY LITSTER and JESSICA LITSTER,
husband and wife,
Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
1) Plaintiff Grant Lee is entitled to collect from Defendants, including interest at 8%
per annum: $13,497.79;
2) Plaintiff Jason Lee is entitled to collect from Defendants, including interest at 8%
per annum: $10,731.96; and
3) Plaintiff Scott McNab is entitled to collect from Defendants, including interest at
8% per annum: $33,441.46.

IT IS SO ORDERED thisl,/~ of August, 2015.

Amended Judgment I
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CERTIFICATE OF MAILING

I hereby certify that on this Z,.,-day of August, 2015, I mailed (served) a true and correct copy of
the within instrument to:
Mr. Stephen Beane, Esq.
Attorney At Law
PO Box2694
Boise, ID 83701
Mr. Benjamin Layman, Esq.
Litster Frost Injury Lawyers
3501 W. Elder, Ste. 108
Boise, ID 83705
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SEP O4 2015

James E. Dorman
Attorney for Appellant
LITSTER FROST INJURY LAWYERS
3501 W. Elder, Suite 108
Boise, Idaho 83705
Telephone: (208) 489-6400
Facsimile: (208) 489-6404
Dorman ISB #8471

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

GRANT LEE, JASON LEE, and SCOTT
McNAB
Plaintiffs/Respondents,

Case No.: CV OC 1413989
NOTICE OF APPEAL

v.
JEREMY LITSTER and JESSICA
LITSTER, husband and wife,
Defendants/A

Fee Category: L4
Fee $129.00

ellants.

TO: The above-named Respondents, GRANT LEE, JASON LEE, and SCOTT MCNAB, and the
parties' attorney, Stephen W. Beane, P.O. Box 2694, Boise, ID 83701-2694, and the Clerk of the
above-entitled Court.
NOTICE IS HEREBY GIVEN THAT:
1.

The above named appellants, JEREMY LITSTER and JESSICA LITSTER, by

and through their attorney, James E. Dorman, and appeal against the above-named respondents
to the Idaho Supreme Court from the Memorandum Decision and Order granting Respondents'
Motion for Summary Judgment entered in the above-entitled action on the 24th day of July, 2015,
Honorable Samuel A. Hoagland presiding.

NOTICE OF APPEAL - I
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2.

The Appellants have a right to appeal to the Idaho Supreme Court and the

judgment or order described in paragraph 1 above are appealable orders under and pursuant to
Rule 1 l(a)(l) I.A.R.
3.

The following are preliminary statements of the issues on appeal which

Appellants intend to assert in the appeal; provided, any such list of issues on appeal shall not
prevent the Appellant from asserting other issues on appeal:
a. Whether the district court erred in granting summary judgment for
Plaintiffs/Respondents.
b. Whether the district court erred by failing to apply the correct standard for
summary judgment (failed to view evidence in the light most favorable to the nonmoving party, in the case, the Defendants/Appellants).
c. Whether the district court improperly weighed evidence acting as a finder of
fact when the evidence should have been presented to a jury.
d. Whether the district court awarded a judgment in an incorrect amount. The
judgment failed to account for payments made by appellants and interest reductions based
on those payments where there was clear and undisputed evidence such payments had
been made.
4.

No order has been entered sealing all or any portion of the record.

5.

The Appellants request the preparation of both a hard copy and an electronic copy

of the reporter's transcript of the hearing for the Motion for Summary Judgment that occurred on
June 24, 2015, as defined in Rule 25(c), I.A.R.
6.

The Appellants do not request any documents be included in the clerk's record in

addition to those automatically included under Rule 28, I.A.R.
DATED t h i s ~ day of September, 2015.

~Dorman
Attorney for Appellant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY:
(a) that a copy of this notice of appeal has been served on each reporter of whom
a transcript has been requested as named below at the address set out below:
Nicole Julson
Ada County Courthouse
Chambers Room 5124
200 W. Front Street
Boise, ID 83702
(b) That the clerk of the district court has been paid the estimated fee for
preparation of the reporter's transcript.
(c) That the estimated fee for preparation of the clerk's record has been paid.
(d) That the appellate filing fee has been paid.
(e) That service has been made upon all parties required to be served pursuant to
Rule 20 I.A.R.

STEPHEN W. BEANE
P.O. BOX2694
BOISE, ID 83701-2694

Ada County Clerk of Court
200 W. Front Street
Boise, ID 83 702

~

D
D
D

U.S. Mail (postage prepaid)
Hand Delivery
Overnight Mail
Facsimile Transmission
(208) 336-2609

D

U.S. Mail (postage prepaid)

a_

Hand Delivery

D
D

Overnight Mail
Facsimile Transmission
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
GRANT LEE, JASON LEE, and SCOTT
MCNAB,
Plaintiffs-Respondents,

Supreme Court Case No. 43554
CERTIFICATE OF EXHIBITS

vs.

JEREMY LITSTER, and JESSICA
LITSTER, husband and wife,
Defendants-Appellants.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 3rd day of February, 2016.

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
GRANT LEE, JASON LEE, and SCOTT
MCNAB,
Plaintiffs-Respondents,

Supreme Court Case No. 43554
CERTIFICATE OF SERVICE

vs.
JEREMY LITSTER, and JESSICA
LITSTER, husband and wife,
Defendants-Appellants.
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
JAMES E. DORMAN

STEPHEN W. BEANE

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

Date of Service:

FEB O3 2016
--------

CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
GRANT LEE, JASON LEE, and SCOTT
MCNAB,
Plaintiffs-Respondents,

Supreme Court Case No. 43554
CERTIFICATE TO RECORD

vs.
JEREMY LITSTER, and JESSICA
LITSTER, husband and wife,
Defendants-Appellants.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
4th day of September, 2015.
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